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1 SENATE BILL NO. 464
2 INTRODUCED BY D. LENZ
3
4  ABILL FOR AN ACT ENTITLED: “AN ACT REVISING LAWS RELATED TO THE APPOINTMENT OF
5  SPECIAL ADVOCATES IN CHILD ABUSE AND NEGLECT PROCEEDINGS; REVISING DUTIES OF
6  SPECIAL ADVOCATES; PROVIDING A DEFINITION OF "SPECIAL ADVOCATE"; AND AMENDING
7  SECTIONS 41-3-102, 41-3-112, AND 41-3-425, MCA.”
8
9 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
10
11 Section 1. Section 41-3-112, MCA, is amended to read:
12 "41-3-112. Appointment of court-appointed special advocate --guardian-ad-item. (1) In every
13  judicial proceeding, the court shall may SHALL appoint a court-appointed-special advocate as-the-guardian-ad
14  litem for any child alleged to be abused or neglected. i-a-court-appointed-special-advocate-is-not-availablefor
15
16 A governmental department or any member of its staff who has a direct conflict of interest may not be
17 appointed as the guardian-ad-litem special advocate in a judicial proceeding under this title. When-necessary;
18  the-guardianadlitem-may-serve-atpublic-expense-
19 (2) A prospective special advocate must meet the following minimum qualifications:
20 (a) be at least 21 years old and have demonstrated an interest in children and children's welfare;
21 (b) be willing to commit to the court for a minimum of 1 year of service to a child;
22 (c) have completed an application and have provided required background information; and
23 (d) have completed a screening interview.
24 (3) An appointed special advocate may not:
25 (a) accept any compensation for the duties and responsibilities of the special advocate's
26  appointment;
27 (b) have any association that creates a conflict of interest with the special advocate's duties;
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1 (c) be related to any party or attorney involved in a case;
2 (d) be employed in a position that could result in a conflict of interest or give rise to the appearance
3  of a conflict; or
4 (e) use the special advocate's position to seek or accept gifts or special privileges.
5 2)(4) The guardianaditem special advocate must have received appropriate training that is
6  specifically related to serving as an advocate for a-child's-court-appointed-representative- the best interests of a
7 child and that includes:
8 (a) completing preservice training, including instruction on recognizing child abuse and neglect,
9 cultural awareness, child development, education standards, the juvenile court process, permanency planning,
10  volunteer roles and responsibilities, advocacy, information gathering, and documentation; and
11 (b) observing court proceedings prior to appointment.
12 3)(8) The guardianaditem special advocate is-charged-with-the representation-of shall advocate for
13 the child's best interests and shall perform the following general duties:
14 (a) to-conduct inve
15  independent review regarding the best interests of the child to provide factual information to the court regarding
16  the child and the child's family;
17 (b) te-interview or and observe the child whe-is-the-subject-of the-proceeding and other appropriate
18 individuals and review relevant records and reports;
19 (c) to-through-thechild's counsel; have access to court, medical, psychological, law enforcement,
20  social services, and school records pertaining to the child, and-the-child's-siblings-and-parents-orcustodians;
21 including records of siblings, parents, or caretakers if the records are relevant to the issues in the case. Access
22 to medical and psychological records of siblings, parents, or caretakers must be provided in compliance with
23 the Health Insurance Portability and Accountability Act of 1996, 42 USC 1320d, et seq., and the legislative
24  findings in 50-16-502.
25 (d) maintain confidentiality of all information regarding a case and not disclose the information
26  except to the court, to the other parties, or to the department. A special advocate's duty of confidentiality is not
27  extinguished by the dismissal of the case. Special advocates shall follow applicable law, administrative policies,
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and procedures regarding access to, use of, and release of information about the children served to ensure that

confidentiality is maintained at all times.

{h(e) to-make-prepare written reports for distribution to the court and the parties concerning the

child's welfare;

{e)(f) te-appear and participate in all proceedings to-the-degree-necessary-to-adequatelyrepresent

the-child and make recommendations to the court concerning the child's welfare best interests, including if

additional services are necessary;

(9) monitor the case to completion to ensure that the child's essential needs are met and that the

terms of the court's orders are fulfilled;

(h) seek to ensure that reasonable efforts are made to prevent unnecessary placement of the child

out of the home and facilitate reunification of the child with the child's family if it is in the child's best interests. In

determining whether reasonable efforts are made with respect to a child, the child's health and safety are the

paramount concern.

(i) if reunification is not possible, work with the child to assist the child in adjusting to another safe

and permanent living arrangement;

H() te-perform other duties as directed by the court; and

otherwise-assert-the-child'srights work directly with the child's legal representative to protect the constitutional

rights of the child and advocate for the child's best interests.

(6) INFORMATION CONTAINED IN A REPORT FILED BY THE SPECIAL ADVOCATE OR TESTIMONY REGARDING A

REPORT FILED BY THE SPECIAL ADVOCATE IS NOT HEARSAY WHEN IT IS USED TO FORM THE BASIS OF THE SPECIAL

ADVOCATE'S OPINION AS TO THE BEST INTERESTS OF THE CHILD.

B8XT7) Any party may petition the court for the removal and replacement of the guardian-ad

litem_special advocate if the guardian-aditem special advocate fails to perform the duties of the appointment.
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1 {A(8) A special advocate may raise concerns to the court about conduct that is contrary to the best

2 interests of the child.

3 (9) The court shall actively pursue services of a volunteer special advocate program. IF A SPECIAL

4 ADVOCATE IS NOT AVAILABLE FOR APPOINTMENT, A JUDGE MAY APPOINT AN ATTORNEY OR OTHER QUALIFIED PERSON TO

5 SERVE AS SPECIAL ADVOCATE AND PERFORM THE DUTIES ENUMERATED IN SUBSECTION (5). WHEN NECESSARY, THE

6 SPECIAL ADVOCATE MAY SERVE AT THE PUBLIC EXPENSE-FUNDS FROM THE ACCOUNT ESTABLISHEDIN-3-1-707 MAY-NOT
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9 Section 2. Section 41-3-102, MCA, is amended to read:
10
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