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SENATE BILL NO. 13 1 

INTRODUCED BY K. REGIER 2 

BY REQUEST OF THE LAW AND JUSTICE INTERIM COMMITTEE 3 

 4 

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING ADDITIONAL TYPES OF BODILY FLUIDS TO TEST 5 

FOR THE PRESENCE OF DRUGS IN DRIVING WHILE UNDER THE INFLUENCE CASES; AMENDING 6 

SECTIONS 23-2-535, 61-8-1010, 61-8-1016, 61-8-1018, 61-8-1019, 61-8-1032, AND 67-1-211, MCA; AND 7 

PROVIDING AN IMMEDIATE EFFECTIVE DATE.” 8 

 9 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 10 

 11 

Section 1. Section 23-2-535, MCA, is amended to read: 12 

"23-2-535. Alcohol concentration standards -- evidence admissible -- administration of tests. 13 

(1) The inferences contained in 61-8-1002 apply to any criminal action or proceeding arising out of acts alleged 14 

to have been committed in violation of 23-2-523(2). 15 

(2) Evidence of any measured amount or detected presence of alcohol or drugs in a person at the 16 

time of the act alleged, as shown by analysis of the person's blood, breath, oral fluid, or urine, and any other 17 

competent evidence bearing on the question of whether the person was under the influence of alcohol, drugs, 18 

or a combination of the two at the time of the act alleged is admissible in any criminal action or proceeding 19 

arising out of acts alleged to have been committed in violation of 23-2-523(2). 20 

(3) If a person charged with violation of 23-2-523(2) refuses to submit to a test of the person's 21 

blood, breath, or urine for the purpose of determining any measured amount or detected presence of alcohol, 22 

none will be given, but proof of refusal is admissible in any criminal action or proceeding arising out of acts 23 

alleged to have been committed in violation of 23-2-523(2). 24 

(4) The provisions relating to administration of tests provided in 61-8-1019 and the definition of 25 

alcohol concentration provided in 61-8-1001 apply to any testing done to a person charged with violation of 23-26 

2-523(2). 27 

(5) As used in 23-2-523(2), the term "under the influence" has the meaning provided in 61-8-28 
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1001." 1 

 2 

Section 2. Section 61-8-1010, MCA, is amended to read: 3 

"61-8-1010. Driving under influence -- ignition interlock device -- 24/7 sobriety and drug 4 

monitoring program. (1) For a person convicted of a first offense of driving under the influence, including 61-5 

8-1002, an offense that meets the definition of aggravated driving under the influence in 61-8-1001, or a similar 6 

offense under the laws of another state, in addition to the punishments listed in 61-8-1007, the court may, 7 

regardless of disposition and if a probationary license is recommended by the court, require the person to 8 

comply with the conditions listed in subsection (2)(a) or (2)(b). 9 

(2) On a second or subsequent conviction for a violation of driving under the influence, including 10 

61-8-1002, an offense that meets the definition of aggravated driving under the influence in 61-8-1001, or a 11 

similar offense under the laws of another state, or a second or subsequent conviction under 61-5-212 when the 12 

reason for the suspension or revocation was that the person was convicted of a violation of driving under the 13 

influence, including 61-8-1002, an offense that meets the definition of aggravated driving under the influence in 14 

61-8-1001, or a similar offense under previous laws of this state or the laws of another state, or the suspension 15 

was under 61-8-1016 or a similar law of another state for refusal to take a test for alcohol or drugs requested by 16 

a peace officer who believed that the person might be driving under the influence, in addition to the 17 

punishments listed in 61-8-1002 and 61-8-1007, the court shall require the person: 18 

(a) require the person to participate in the 24/7 sobriety and drug monitoring program provided for 19 

in 44-4-1203 or require the person to participate in a court-approved alcohol or drug detection testing program 20 

and to pay the fees associated with the program; 21 

(b) if recommending that a probationary license be issued to the person, restrict the person to 22 

driving only a motor vehicle equipped with a functioning ignition interlock device during the probationary period 23 

and require the person to pay the reasonable cost of leasing, installing, and maintaining the device; or 24 

(c) order that each motor vehicle owned by the person at the time of the offense be seized and 25 

subjected to the forfeiture procedure provided under 61-8-1033. A vehicle used by a person as a common 26 

carrier in the transaction of business as a common carrier is not subject to forfeiture unless it appears that the 27 

owner or other person in charge of the vehicle consented to or was privy to the violation. A vehicle may not be 28 
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forfeited under this section for any act or omission established by the owner to have been committed or omitted 1 

by a person other than the owner while the vehicle was unlawfully in the possession of a person other than the 2 

owner in violation of the criminal laws of this state or the United States. Forfeiture of a vehicle encumbered by a 3 

security interest is subject to the secured person's interest if the person did not know and could not have 4 

reasonably known of the unlawful possession, use, or other act on which the forfeiture is sought. 5 

(3) All court-approved alcohol or drug detection testing programs allowed under this section are 6 

required to use the state's data management system pursuant to 44-4-1203." 7 

 8 

Section 3. Section 61-8-1016, MCA, is amended to read: 9 

"61-8-1016. Implied consent -- blood or breath tests for alcohol, blood or oral fluid for drugs, or 10 

testing for both -- alcohol and drugs using recognized methods for each -- refusal to submit to test -- 11 

administrative license suspension. (1) (a) A person who operates or is in actual physical control of a vehicle 12 

or commercial motor vehicle upon the ways of this state open to the public is considered to have given consent 13 

to a test or tests of the person's blood or breath for the purpose of determining any measured amount or 14 

detected presence of alcohol or blood or oral fluid for the purpose of determining any measured amount or 15 

detected presence of drugs in the person's body. 16 

(b) The tests in subsection (1)(a) include but are not limited to a preliminary alcohol screening test 17 

of the person's breath for the purpose of estimating the person's alcohol concentration. 18 

(c) A preliminary alcohol screening test may not be conducted or requested under this section 19 

unless both the peace officer and the instrument used to conduct the test have been certified by the department 20 

pursuant to rules adopted under the authority of 61-8-1019(5). 21 

(d) The person's obligation to submit to a test in subsection (1)(a) is not satisfied by the person 22 

submitting to a preliminary alcohol screening test pursuant to this section. 23 

(2) (a) The test or tests must be administered at the direction of a peace officer when: 24 

(i) the peace officer has particularized suspicion to believe that the person has been driving or has 25 

been in actual physical control of a vehicle upon ways of this state open to the public while under the influence 26 

of alcohol, drugs, or a combination of the two and the person has been detained for a violation of driving under 27 

the influence as provided in 61-8-1002 or an offense that meets the definition of aggravated driving under the 28 


