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1 SENATE BILL NO. 40
2 INTRODUCED BY G. HERTZ
3 BY REQUEST OF THE SENATE SELECT COMMITTEE ON JUDICIAL OVERSIGHT AND REFORM
4
5 ABILL FOR AN ACT ENTITLED: “AN ACT REVISING PUBLIC RECORD LAWS RELATING TO THE
6 SUPREME COURT; REQUIRING THE RECORDING OF A CLOSED JUDICIAL DELIBERATION MEETING;
7  PROVIDING FOR THE DISCLOSURE OF JUDICIAL DELIBERATIONS AND CASE INFORMATION AFTER A
8  CASE IS FINAL; AMENDING SECTIONS 2-3-203, 2-3-212, AND 2-6-1002, MCA; AND PROVIDING AN
9 EFFECTIVE DATE”
10
11 WHEREAS, THE RIGHT TO KNOW CLAUSE FOUND IN ARTICLE |, SECTION 9, OF THE MONTANA CONSTITUTION
12  FORMS THE BASIS OF THIS BILL, AND ARTICLE Il, SECTION 9, OF THE MONTANA CONSTITUTION DOES NOT CONTAIN A
13  JUDICIAL EXCEPTION; AND
14 WHEREAS, THE MONTANA CONSTITUTION'S GRANT OF THE GENERAL “LEGISLATIVE POWER” TO THE MONTANA
15  STATE LEGISLATURE IS SUBJECT TO THE PEOPLE’S RIGHTS OF INITIATIVE AND REFERENDUM. IT IS CLEAR THAT PART OF
16  THE LEGISLATIVE POWER IS THE AUTHORITY TO ADOPT LAWS PROTECTING THE INDIVIDUAL RIGHTS LISTED IN THE
17  MONTANA CONSTITUTION.
18
19  BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
20
21 Section 1. Section 2-3-203, MCA, is amended to read:
22 "2-3-203. Meetings of public agencies and certain associations of public agencies to be open
23  to public -- exceptions. (1) All meetings of public or governmental bodies, boards, bureaus, commissions,
24  agencies of the state, or any political subdivision of the state or organizations or agencies supported in whole or
25 in part by public funds or expending public funds, including the supreme court, must be open to the public.
26 (2) All meetings of associations that are composed of public or governmental bodies referred to in
27  subsection (1) and that regulate the rights, duties, or privileges of any individual must be open to the public.
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1 (3) The presiding officer of any meeting may close the meeting during the time the discussion

2 relates to a matter of individual privacy and then if and only if the presiding officer determines that the demands
3  ofindividual privacy clearly exceed the merits of public disclosure. The right of individual privacy may be waived
4 by the individual about whom the discussion pertains and, in that event, the meeting must be open.

5 (4) (a) Except as provided in subsection (4)(b), a meeting may be closed to discuss a strategy to

6 be followed with respect to litigation when an open meeting would have a detrimental effect on the litigating

7 position of the public agency.

8 (b) A meeting may not be closed to discuss strategy to be followed in litigation in which the only

9 parties are public bodies or associations described in subsections (1) and (2).

10 (5) (a) Fhe Subject to subsections (5)(b) and (5)(c), the supreme court may close a meeting that

11 involves judicial deliberations in an adversarial proceeding.

12 (b) All closed meetings of the supreme court must be recorded by electronic means with th

13 recording constituting the official record of the meeting. A written record of the meeting must also be made and

14 must include the information specified in 2-3-212(2) and (3), including all documents considered by the

15 supreme court.

16 (c) The electronic recording and written record provided for in subsection (5)(b) must be available

17 for inspection by the public after the case that was subject to closed judicial deliberations becomes final. The

18 supreme court may redact confidential information-w

19 clearly-exceed-the merits of public disclosure, as that term is defined in 2-6-1002.

20 (6) Any committee or subcommittee appointed by a public body or an association described in
21 subsection (2) for the purpose of conducting business that is within the jurisdiction of that agency is subject to
22  the requirements of this section.

23 (7) A case becomes final after the time to-appeal-FOR ANY FURTHER REVIEW OF the supreme court's

24 order to the United States supreme court has expiredlfan-appealis pursued.acase-becomesfinalwhenall

25

26

27
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OTHER COURT WITH SUBJECT-MATTER JURISDICTION OVER THE CASE HAS EXPIRED. IF ANOTHER COURT UNDERTAKES

REVIEW OF THE CASE, IT BECOMES FINAL WHEN ALL THE ISSUES REVIEWED ARE SETTLED AND NO OTHER ISSUES CAN BE

REVIEWED FURTHER IN ANY OTHER COURT."

Section 2. Section 2-3-212, MCA, is amended to read:

"2-3-212. Minutes of meetings -- public inspection. (1) Appropriate minutes of all meetings
required by 2-3-203 to be open must be kept and must be available for inspection by the public. If an audio
recording of a meeting is made and designated as official, the recording constitutes the official record of the
meeting. If an official recording is made, a written record of the meeting must also be made and must include

the information specified in subsection (2).

(2) Minutes must include without limitation:

(a) the date, time, and place of the meeting;

(b) a list of the individual members of the public body, agency, or organization who were in
attendance;

(c) the substance of all matters proposed, discussed, or decided; and

(d) at the request of any member, a record of votes by individual members for any votes taken.

(3) If the minutes are recorded and designated as the official record, a log or time stamp for each

main agenda item is required for the purpose of providing assistance to the public in accessing that portion of
the meeting.

(4) Any time a presiding officer closes a public meeting pursuant to 2-3-203, the presiding officer
shall ensure that minutes taken in compliance with subsection (2) are kept of the closed portion of the meeting.

Fhe-Except as provided in 2-3-203(5)(c), the minutes from the closed portion of the meeting may not be made

available for inspection except pursuant to a court order."

Section 3. Section 2-6-1002, MCA, is amended to read:

"2-6-1002. Definitions. As used in this chapter, the following definitions apply:

(1) "Confidential information" means information that is accorded confidential status or is prohibited
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