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1 HOUSE BILL NO. 296

2 INTRODUCED BY K. SEEKINS-CROWE, E. BUTTREY, R. FITZGERALD, C. KNUDSEN, M. BERTOGLIO, J.

3 KARLEN

5 ABILL FOR AN ACT ENTITLED: “AN ACT REVISING LAWS RELATING TO SALES OF RESIDENTIAL REAL
6 PROPERTY; REQUIRING SELLERS OF RESIDENTIAL REAL PROPERTY TO PROVIDE A WRITTEN
7  DISCLOSURE STATEMENT; PROVIDING REQUIREMENTS FOR THE DISCLOSURE STATEMENT;
8 PROVIDING EXEMPTIONS; PROVIDING FOR A BUYER'S RIGHT TO RESCIND; REVISING DEFINITIONS;
9  AND AMENDING SECTION 37-51-102, MCA.”

10

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

12

13 NEW SECTION. Section 1. Definitions. Unless the context requires otherwise, in [sections 1

14 through 5] the following definitions apply:

15 (1) "Adverse material fact" means a condition, malfunction, or problem that would have a materially
16  adverse effect on the monetary value of real property, that affects the structural integrity of any improvements
17 located on the real property, or that presents a documented health risk to occupants of the real property or
18  would impair the health or safety of future occupants of the real property.

19 (2) "Buyer" means one or more persons who are attempting to acquire an ownership interest in
20 real property.

21 (3) "Contract" means a real estate purchase contract between a buyer and a seller for the sale,
22 conveyance, or exchange of real property, the option to purchase real property, or a lease with an option to
23 purchase real property.

24 (4) "Disclosure statement" means the statement described in [section 2(1)].

25 (5) "Offer to purchase" means an offer to transfer real property made by a buyer pursuant to a
26 written contract.

27 (6) "Person" means an individual, corporation, limited liability company, partnership, association,

28  trust, or other legal entity or any combination of these.
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1 contract, the buyer shall have 3 days from the day the seller or the real estate agent or other authorized
2 representative of the seller delivers the disclosure statement to rescind the contract by delivering a separately

3 signed written statement of rescission to the seller or the real estate agent or other authorized representative of

4 the seller.

5 (2) The buyer may waive the right to rescind in any offer to purchase.
6
7 NEW SECTION. Section 5. Purpose of disclosure statement. (1) A disclosure statement as

8 provided in [section 2] does not constitute a warranty of any kind by the seller or the real estate agent or other
9 authorized representative of the seller.
10 (2) The disclosure statement must be considered a disclosure by the seller only and not the real
1 estate agent or other authorized representative of the seller.
12 (3) The seller may not be responsible for misstatements or errors in a disclosure statement that

13 are based on information a seller obtained from a reliable third-party, including a local governing agency.

14
15 Section 6. Section 37-51-102, MCA, is amended to read:
16 "37-51-102. Definitions. Unless the context requires otherwise, in this chapter the following

17  definitions apply:

18 (1) (a) "Adverse material fact"-m

19

20

21

22

23

24 jsti i i i i - means a fact that should be recognized by

25 a broker or salesperson as being significant enough to affect a person's decision to enter into a contract to buy

26 or sell real property and may be a fact that:

27 (i) materially affects the value, affects the structural integrity, or presents a documented health risk

28 to occupants of the property; or
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1 (ii) materially affects the buyer's ability or intent to perform the buyer's obligations under a

2 proposed or existing contract.

3 (b) The term does not include the fact that an occupant of the property has or has had a

4 communicable disease or that the property was the site of a suicide or felony.

5 (2) "Asset management” means management, oversight, or direct actions taken to maintain or

6 transfer any real property before a foreclosure sale or in preparation for liquidation of real property owned by

7 the client pursuant to a foreclosure sale. This includes any action taken to preserve, restore, or improve the

8  value and to lessen the risk of damage to the property in preparation for liquidation of real property pursuant to

9 a foreclosure sale.

10 (3) "Board" means the board of realty regulation provided for in 2-15-1757.
11 (4) "Broker" includes an individual who:
12 (a) for another or for valuable consideration or who with the intent or expectation of receiving

13 valuable consideration negotiates or attempts to negotiate the listing, sale, purchase, rental, exchange, or lease
14 of real estate or of the improvements on real estate or collects rents or attempts to collect rents;

15 (b) is employed by or on behalf of the owner or lessor of real estate to conduct the sale, leasing,

16  subleasing, or other disposition of real estate for consideration;

17 (c) engages in the business of charging an advance fee or contracting for collection of a fee in

18 connection with a contract by which the individual undertakes primarily to promote the sale, lease, or other

19  disposition of real estate in this state through its listing in a publication issued primarily for this purpose or for

20 referral of information concerning real estate to brokers;

21 (d) makes the advertising, sale, lease, or other real estate information available by public display to
22 potential buyers;

23 (e) aids or attempts or offers to aid, for a fee, any person in locating or obtaining any real estate for
24 purchase or lease;

25 (f) receives a fee, commission, or other compensation for referring to a licensed broker or

26 salesperson the name of a prospective buyer or seller of real property;

27 (9) performs asset management services for real property in conjunction with the marketing or

28  transfer of the property; or
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1 (h) advertises or represents to the public that the individual is engaged in any of the activities

2 referred to in this subsection (4).

3 (5) "Buyer" means a person who is interested in acquiring an ownership interest in real property or

4 who has entered into an agreement to acquire an interest in real property. The term includes tenants or

5 potential tenants with respect to leases or rental agreements of real property.

6 (6) "Buyer agent" means a broker or salesperson who, pursuant to a written buyer broker

7 agreement, is acting as the agent of the buyer in a real estate transaction and includes a buyer subagent and

8 anin-house buyer agent designate.

9 (7) "Buyer broker agreement" means a written agreement in which a prospective buyer employs a
10  broker to locate real estate of the type and with terms and conditions as designated in the written agreement.
11 (8) "Buyer subagent" means a broker or salesperson who, pursuant to an offer of a subagency,

12 acts as the agent of a buyer.

13 (9) "Department” means the department of labor and industry provided for in Title 2, chapter 15,
14 part 17.
15 (10)  "Dual agent" means a broker or salesperson who, pursuant to a written listing agreement or

16 buyer broker agreement or as a buyer or seller subagent, acts as the agent of both the buyer and seller with
17 written authorization, as provided in 37-51-314. An in-house buyer or seller agent designate may not be

18 considered a dual agent.

19 (11) "Franchise agreement" means a contract or agreement by which:

20 (a) a franchisee is granted the right to engage in business under a marketing plan prescribed in
21 substantial part by the franchisor;

22 (b) the operation of the franchisee's business is substantially associated with the franchisor's

23 trademark, trade name, logotype, or other commercial symbol or advertising designating the franchisor; and
24 (c) the franchisee is required to pay, directly or indirectly, a fee for the right to operate under the
25  agreement.

26 (12) "In-house buyer agent designate" means a broker or salesperson employed by or associated
27  as an independent contractor with a broker and designated by the broker as the exclusive agent for a buyer for

28 a designated transaction and who may not be considered to be acting for other than the buyer with respect to
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1 the designated transaction.

2 (13) "In-house seller agent designate" means a broker or salesperson employed by or associated

3  as an independent contractor with a broker and designated by the broker as the exclusive agent for a seller for
4  adesignated transaction and who may not be considered to be acting for other than the seller with respect to

5 the designated transaction.

6 (14) "Listing agreement" means a written agreement between a seller and broker for the sale of real

7 estate, with the terms and conditions set out in the agreement.

8 (15) "Negotiations" includes:
9 (a) efforts to act as an intermediary between parties to a real estate transaction;
10 (b) facilitating and participating in contract discussions;
11 (c) completing forms for offers, counteroffers, addendums, and other writings; and
12 (d) presenting offers and counteroffers.
13 (16) "Person" includes individuals, partnerships, associations, and corporations, foreign and

14 domestic, except that when referring to a person licensed under this chapter, it means an individual.

15 17) "Property manager" means an individual who for a salary, commission, or compensation of any
16  kind or with the intent or expectation of receiving valuable consideration engages in the business of leasing,

17 renting, subleasing, or other transfer of possession of real estate located in this state and belonging to others
18 without transfer of the title to the property. The term includes but is not limited to an individual who:

19 (a) is employed by or on behalf of the owner, lessor, or potential lessee of real estate to promote or
20 conduct the leasing, subleasing, or other disposition or acquisition of real estate without transfer of the title to
21 the property;

22 (b) negotiates or attempts to negotiate the lease of any real estate located in this state or of the

23 improvements on any real estate located in this state;

24 (c) engages in the business of promoting the lease, rental, exchange, or other disposition of real
25  estate located in this state without transfer of the title to the property through the listing of the real estate in a

26 publication issued primarily for this purpose;

27 (d) assists in creating or completing real estate lease contracts;
28 (e) procures tenants for owners of real estate located in this state;
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1 (f) aids or offers to aid, for a fee, any person in locating or obtaining any real estate for lease in
2 this state;
3 (9) makes the advertising of real property for lease available by public display to potential tenants;
4 (h) shows rental or lease properties to potential tenants;
5 (i) in conjunction with property management responsibilities, acts as a liaison between the owners

6 of real estate and a tenant or potential tenant;
7 () in conjunction with property management responsibilities, generally oversees the inspection,
8 maintenance, and upkeep of leased real estate belonging to others;
9 (k) in conjunction with property management responsibilities, collects rents or attempts to collect
10 rents for any real estate located in this state;
11 ) pays a fee, commission, or other compensation to a licensed broker, salesperson, or property
12 manager for referral of the name of a prospective lessor or lessee of real property;
13 (m) receives a fee, commission, or other compensation from a licensed broker, salesperson, or
14 property manager for referring the name of a prospective buyer, seller, lessor, or lessee of real estate; or
15 (n) advertises or represents to the public that the individual is engaged in any of the activities
16  referred to in this subsection (17).
17 (18) "Real estate" includes leaseholds as well as any other interest or estate in land, whether
18 corporeal, incorporeal, freehold, or nonfreehold and whether the real estate is situated in this state or
19  elsewhere.
20 (19)  "Real estate transaction" means the sale, exchange, or lease or grant of an option for the sale,
21 exchange, or lease of an interest in real estate and includes all communication, interposition, advisement,
22 negotiation, and contract development and closing.
23 (20) "Salesperson" includes an individual who for a salary, commission, or compensation of any
24 kind is associated, either directly, indirectly, regularly, or occasionally, with a real estate broker to sell,
25 purchase, or negotiate for the sale, purchase, exchange, or renting of real estate.
26 (21) "Seller" means a person who has entered into a listing agreement to sell real estate and

27 includes landlords who have an interest in or are a party to a lease or rental agreement.

28 (22) "Seller agent" means a broker or salesperson who, pursuant to a written listing agreement, acts
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as the agent of a seller and includes a seller subagent and an in-house seller agent designate.

(23) "Seller subagent" means a broker or salesperson who, pursuant to an offer of a subagency,
acts as the agent of a seller.

(24) (a) "Statutory broker" means a broker or salesperson who assists one or more parties to a real
estate transaction without acting as an agent or representative of any party to the real estate transaction.

(b) A broker or salesperson is presumed to be acting as a statutory broker unless the broker or
salesperson has entered into a listing agreement with a seller or a buyer broker agreement with a buyer or has
disclosed, as required in this chapter, a relationship other than that of a statutory broker.

(25)  "Supervising broker" means a licensed broker with whom a licensed salesperson is associated,
directly, indirectly, regularly, or occasionally, to sell, purchase, or negotiate for the sale, purchase, exchange, or
renting of real estate.

(26) "Supervising broker endorsement” means an endorsement to a broker's license that is required

of any licensed broker who supervises licensed salespersons performing real estate activity."

NEW SECTION. Section 7. Codification instruction. [Sections 1 through 5] are intended to be

codified as an integral part of Title 70, chapter 1, and the provisions of Title 70, chapter 1, apply to [sections 1

through 5].
- END -
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